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JUDICIAL DECISIONS ON PUBLIC LAW 

ROBERT E. CTJSHMAN 

University of Illinois 

Congress — Passing Statute over President's Veto — Meaning of "Two 
Thirds." Missouri Pac. Ry. Co. v. State of Kansas (U. S. Supreme 
Court, January 7, 1919, 39 Sup. Ct. Rep. 93). It was contended by 
the plaintiff in this case that the Webb-Kenyon Act was never enacted 
into law since, after its veto by President Taft, it was passed in the 
senate by a vote of two-thirds of the senators present which was less 
than two-thirds of the total membership of that body. It was urged 
that a statute may be constitutionally passed over the President's veto 
only by two-thirds of the duly elected members of each house of Con- 
gress, a two-thirds vote of a quorum of each house being insufficient 
for that purpose. It is somewhat remarkable that this question should 
never before have been raised in the Supreme Court. While asserting 
that the case might be disposed of by referring to the unvarying practice 
which has thus far prevailed and which has never required more than 
two-thirds of a quorum to override the presidential veto, the court 
proceeded to state its reasons for acquiescing in that view: 

First, the "context leaves no doubt that the provision was dealing 
with the two houses as organized and entitled to exert legislative power," 
or, in other words, the same body, a quorum of each house, which has 
power to pass laws has also the power to override a veto by a two-thirds 
vote. Second, this view is supported by the tenor of the discussions 
in the Convention of 1787 and also by the construction which has been 
placed upon similar provisions in state constitutions. Third, the re- 
quirement of two-thirds majority of both houses to pass a law over the 
President's veto is couched in language which is identical with the lan- 
guage of the clause providing that "the Congress, whenever two-thirds 
of both Houses shall deem it necessary, shall propose amendments to 
this Constitution" so that the practice in regard to the amending clause 
is applicable to the veto provision. The court reviews at this point 
the cases in which amendments have been submitted by a vote of two- 
thirds of a quorum of both houses instead of two-thirds of the entire 
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membership. The strongest precedent is, of course, the proposal of 
the first ten amendments which the journals of the respective houses 
indicate to have been in each case by two-thirds of the members present. 
Since this action was taken by a senate and house of representatives 
containing many members both of the convention which drafted the 
Constitution and the conventions which ratified it, and since the suffi- 
ciency of the vote was not questioned, it is fair to assume that this 
first construction of the two-thirds requirement coincided with the in- 
tentions of those who framed it. The question arose on several 
later occasions and was always disposed of in the manner just 
indicated and such action has met with the approval of our most 
distinguished statesmen. Fourth, the courts of several states have 
been asked to settle the precise question . which is raised in this 
case in interpreting the veto provisions of state constitutions and 
their decisions have uniformly held that in the absence of express 
command to the contrary the two-thirds majority necessary to 
override a veto is two-thirds of a quorum of each house of the legislature. 
Special interest attaches to this case at the present time since press 
reports indicate an intention upon the part of those opposed to the eigh- 
teenth or prohibition amendment to attack its validity on the ground 
that the vote in the senate in favor of its submission for ratification was 
a two-thirds vote of the members present and not two-thirds of the full 
membership of that body. "While this question was not raised directly 
in the case under discussion it is perfectly clear from the opinion of the 
court that any such attack upon the prohibition amendment would 
not succeed. 

Criminal Law — Kidnapping and Deportation — Jurisdiction of Fed- 
eral Courts. United States v. Wheeler (U. S. District Court, December 
2, 1918, 254 Fed. 611). This prosecution, known popularly as the "Bis- 
bee Deportation Case," followed the deportation of 221 members of 
the Industrial Workers of the World from Bisbee, Arizona, to the state 
of New Mexico in July, 1917. The case seems to have been brought in 
the United States district under the federal statutes because of the local 
prejudice in favor of the defendants which made their conviction for 
admitted violations of the statutes of Arizona seem improbable. An 
indictment composed of numerous counts sought to set forth various 
violations of the federal statutes but the court failed to find that any 
offense against the United States had been committed. It was charged 
that the defendants had conspired to interfere with the rights of such 
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of the deported men as were subject to the selective draft by forcibly 
removing them from the districts in which they were registered; but 
the court pointed out that neither the Selective Service Act nor the 
regulations promulgated under it required a registrant to remain in his 
permanent home until drafted, nor did absence from home in any way 
prejudice the rights of such registrant. The other counts of the indict- 
ment seemed capable of being merged in the charge that the defendants 
had violated section 19 of the Criminal Code of the United States which 
makes it a felony to "conspire to injure, oppress, threaten, or intimi- 
date any citizen in the free exercise or enjoyment of any right or privi- 
lege secured to him by the Constitution or laws of the United States. " 
This section, the court held, should be construed to mean the same that 
it meant when it was enacted in 1870: namely, " to protect the politi- 
cal rights of citizens of the United States in the several states, and not 
their civil rights as mere persons, residents or inhabitants," and con- 
sequently no offense against the provision in question had been com- 
mitted. The only provisions of the Criminal Code of the United States 
which forbid kidnapping are those which have been passed in pursuance 
of the authority of Congress to legislate against slavery and are, there- 
fore, inapplicable in the present case. The fact that it may not be pos- 
sible to enforce the laws of Arizona against kidnapping gives the fed- 
eral courts no jurisdiction of this prosecution in view of the fact that 
no federal statute has been violated. 

Criminal Law — Intent to Violate the Law — Necessity of Overt Act. Proc- 
tor v. State (Oklahoma, Criminal Court of Appeals, December 28, 
1918, 176 Pac. 771). An Oklahoma statute of 1913 provided under pen- 
alty that it should be unlawful for "any person to rent to another or 
keep a place with the intention of, or for the purpose of manufacturing, 
selling, bartering, giving away, or otherwise furnishing" intoxicating liq- 
uor. The indictment against Proctor failed to charge him with the un- 
lawful possession or furnishing of intoxicating liquor but merely charged 
the unlawful intention prohibited by the act. The court held the statute 
void as a violation of due process of law. In order to constitute a crime 
there must be some omission or commission and mere intention to violate 
the law in the future unaccompanied by any overt act cannot be made a 
crime. The legislature has therefore penalized a lawful act. This is 
in excess of its authority inasmuch as it amounts to an invasion of the 
constitutional rights of the accused. 
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Ex Post Facto Law — Statute Admitting Women to Jury Service. People 
v. Gibson (California, District Court of Appeal, December 18, 1918, 
178 Pac. 338). It is held in this case that a law allowing women to serve 
on juries was not ex post facto as applied to one who committed a crime 
four days before the law went into effect and who was convicted by a 
jury composed partly of women. The question as to who among the 
citizens of the state should compose the juries is a purely procedural 
question and a statutory change in the qualifications of jurors cannot 
be regarded a change making conviction easier and is not, therefore, ex 
post facto when made after the commission of a crime. 

International Law — Immunity of Unarmed Vessel in Public Service 
of Foreign Sovereign. The Roseric (U. S. District Court, November 
22, 1918, 254 Fed. 154). This was a libel against the Roseric alleging 
that it negligently collided with the libelant's barge in New York harbor. 
The federal district court sitting in admiralty refused to exercise ju- 
risdiction over the Roseric. This refusal was grounded upon the fact 
that the vessel had been requisitioned by the British government for 
war service and was still in such service. The fact that its officers 
and crew are still in the employ of the owner is immaterial as is also the 
fact that the vessel is unarmed. It is in the actual service of a foreign 
sovereign and is as exempt from judicial process in the courts of this 
country as would be an English battleship. It is not the ownership of 
a vessel or instrumentality of a sovereign which exempts it from judicial 
process in the court of another country, but its actual appropriation to 
the use of the sovereign. This immunity is not based upon the theory 
that it may be safely accorded but upon the dignity and independence of 
the sovereign and the desire not to hamper him in the use of such 
instrumentalities. 

Interstate Commerce — Unlawful Evasion of Presidential Embargo. United 
States v. Metropolitan Lumber Co. (U. S. District Court, Novem- 
ber 30, 1918, 254 Fed. 335). At a time when the railroads, acting under 
the authority given them by the President through the director general 
of railroads, had laid an embargo upon the transportation of property 
with the exception of war supplies, the defendant secured the shipment 
by the Pennsylvania Railroad of a carload of lumber by causing the 
railroad to believe the lumber was for military purposes and was covered 
by government order. This prosecution was brought under the Elkins 
Act which prohibits under penalty the making or giving of "any undue 
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or unreasonable preference or advantage" to any person, locality, or 
particular description of traffic "in any respect whatsoever. . . " 
It was urged in defense that the Elkins Act had been intended by Con- 
gress to apply only to discriminations or preferences in some way affect- 
ing the rates of transportation and should not be extended to cover the 
acts of the defendant in the present case. The court, however, held the 
law applicable, pointing out that the terms used are broad enough to 
embrace a "discrimination in the matter of transportation service, as 
distinguished from the compensation to be paid for such service. " The 
prosecution cannot be defeated by contending that no statutory pen- 
alty has been provided directly applicable to violations of the embargo. 
The court further declared that the embargo was not illegal because it 
had not been submitted for approval to the interstate commerce com- 
mission, that the government control of railroads did not suspend the 
operation of the interstate commerce acts, and that the preference 
given to war materials in the terms of the embargo was a proper ex- 
ercise of the power to regulate the business of the railroads which the 
President had assumed as a war measure. 

Intoxicating Liquors — Construction of the Webb-Kenyon Act — Liquor 
on Interstate Trains. State v. Frazee (West Virginia, November 15, 
1918, 97 S. E. 604). The defendant rode upon a train passing from 
one town in the state of Maryland to another town in the same state. 
To make this journey the train passed through a portion of the state 
of West Virginia. The defendant was intoxicated and had with him 
a suitcase containing liquor. He was put off the train at a West Vir- 
ginia station where he was arrested and finally convicted of violating 
the prohibition law of that state by bringing into it for personal use 
more than the amount of liquor which the law permitted. There was 
no question as to the validity of the state statute inasmuch as the Webb- 
Kenyon Act divests liquor shipped in interstate commerce for the pur- 
pose of violating the laws of any state of its interstate character and pro- 
tection. It was held, however, that the defendant had not violated the 
state law. He had not brought any liquor into the state of West Vir- 
ginia. "Where a person in good faith carries liquor on a train which 
passes through this state, but does not intend to use or sell, and does 
not use or sell the liquor while within its borders, and does not remove 
it from the train, so as to constitute a commingling with the general 
property of the state, " no law of the state has been violated. The court 
throws out the interesting suggestion that "transportation of liquor 
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through the state by automobile would more nearly constitute a com- 
mingling of such liquor with the property of this state than does trans- 
portation by train, " but does not suggest any reasons in support of this 
dictum. 

Intoxicating Liquors — Shipment in Interstate Commerce for Personal 
Use — Construction of "Reed Amendment. " United States v. Hill (U. S. 
Supreme Court, January 13, 1919, 39 Sup. Ct. 143). The Reed amend- 
ment to the Post Office Appropriation Act of March 3, 1917, forbade 
under penalty the sending through interstate commerce intoxicating 
liquors except for "scientific, sacramental, medicinal, and mechanical 
purposes, " into any state or territory the laws of which prohibit the 
manufacture and sale of such liquors for beverage purposes. The de- 
fendant brought into the state of West Virginia from Kentucky a quart 
of liquor for his personal use. The statutes of West Virginia prohibit 
the manufacture and sale of intoxicating liquor, but allow any person to 
bring into the state not more than one quart of such liquor for personal 
use within any period of thirty days. He alleged, and it was not denied, 
that he had not violated the West Virginia Statute, and contended that 
the Reed amendment was not intended by Congress to prohibit ship- 
ments of liquor into states unless such shipments were in violation of 
state law. The court, therefore, should so construe the amendment 
as to give effect to this purpose. The court refused to adopt this nar- 
row view of the act. "The meaning of the act must be found in the lan- 
guage in which it is expressed, when, as here, there is no ambiguity in 
the terms of the law. " The court recognized that in passing the Webb- 
Kenyon Act Congress had made unlawful only those shipments of liquor 
in interstate commerce which were to be used in violation of the law of 
the state into which they were sent. But in passing the Reed amend- 
ment Congress did not confine itself to such regulations of the inter- 
state shipments of liquors as are in aid of state police regulations; it went 
beyond that point and imposed restrictions more rigorous in character 
than those of some of the states which have legislated upon the subject. 
This it had the right to do by reason of its authority over interstate 
commerce. That congressional regulation of commerce "may take the 
character of prohibition, in proper cases, is well established by the de- 
cisions of this court;" and it is clear from the decision in case of Clark 
Distilling Co. v. Western Maryland R. R. Co. (242 U. S. 311, 37 Sup. Ct. 
180, 61 L. Ed. 326), in which the Webb-Kenyon Act was held con- 
stitutional, that the transportation of liquor in interstate commerce is 
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one of the "proper cases" for the exercise of the power of complete 
prohibition if Congress deems that prohibition desirable. Accordingly 
the restrictions imposed upon such traffic by the Reed amendment do 
not depend for their validity upon the existence of state laws relating 
to the subject and such state laws as conflict with its provisions must 
give away. 

Mr. Justice McReynolds filed a dissenting opinion in which Mr. Justice 
Clark concurred. This opinion declared that the Reed amendment 
was in no proper sense a regulation of commerce but was a direct inter- 
ference with the internal affairs of the state. It "opens possibilities 
for partial and sectional legislation which may destroy proper control 
of their own affairs by the several states. If Congress may deny liquor 
to those who five in a state simply because its manufacture is not 
permitted there, why may not this be done for any suggested reason — 
e.g. because the roads are bad or men are hanged for murder or coals are 
dug. Where is the limit?" 

Scrutiny of the Reed amendment and the opinion sustaining its 
validity throws little light upon the problem of classifying this inter- 
esting exercise of the commerce power. It differs from the laws Congress 
has passed to aid the states in the effectuation of their policies regard- 
ing the control of the liquor traffic because it overrides those policies 
in many cases by imposing more rigorous restrictions. It cannot be 
classified with those acts closing the channels of interstate commerce 
to products which are deleterious to health or morals such as the Pure 
Food Acts and the White Slave Act, because it does not pretend to for- 
bid the shipment of liquor in interstate commerce except into states 
which forbid its manufacture and sale. It neither allows the states a 
free hand in regulating the introduction of liquor within their borders, 
nor does it impose the same rule upon the introduction of such liquor 
into all states. 

Intoxicating Liquors — Validity of State-Wide Prohibition under Con- 
stitution Providing for Local Option. Ex parte Myer (Texas, Court of 
Criminal Appeals, October 23, 1918, Rehearing November 27, 1918, 
207 S. W. 100). The constitution of Texas contains a provision direct- 
ing the legislature to enact a local option law. Such a law was enacted 
in 1876 and has been in force since. This case involved the validity 
of a recent statute establishing state-wide prohibition of the liquor traf- 
fic. The court declared the law unconstitutional. The provision of 
the constitution above mentioned takes from the legislature all power 
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to control the liquor traffic in any other way than by local option. To 
allow the legislature to prohibit the liquor traffic would be to invest it 
with power to override the constitution. It was argued on rehearing 
that the prohibition act had been passed as an emergency war measure 
for the purpose of protecting soldiers stationed in the state from the 
evil conditions incident to the free sale of intoxicating liquor, and that 
this emergency called into being legislative power not otherwise avail- 
able. This argument the court rejected. The federal government has 
ample authority to pass necessary regulations for the protection of its 
soldiers from vice without imposing on the states the necessity of vio- 
lating the provisions of their constitutions. Military necessity creates 
no power to violate a constitutional restriction, and to hold otherwise 
would encourage the growth of a military authority which it was the 
purpose of this country in the European war to suppress. A vigorous 
dissenting opinion was filed contending that the local option provision 
of the constitution did not deprive the legislature of the right to use 
other methods of control since limitations on legislative power, especially 
the police power, should be invoked only when they are contained in the 
express words of the constitution. 

Labor Disputes — Rights of Employees — Injunctions. Truax v. Cor- 
rigan (Arizona, December 14, 1918, 176 Pac. 570); State v. Employers 
of Labor (Nebraska, November 30, 1918, 169 N. W. 717); Shinsky v. 
O'Neil (Massachusetts, February 4, 1919, 121 N.E. 790; Smith v. Bowen 
(Massachusetts, February 4, 1919, 121 N. E. 814) . Perhaps no problem 
with which our courts have to deal presents greater inherent difficulties 
than that of the conflicting interests and rights of the employers, the 
employees, and the general public in labor disputes. As a consequence 
there are few problems, if any, in respect to which there is less judicial 
agreement either between the courts of different states or between the 
courts of the same state at different periods of time. The four cases 
named above reflect in general a point of view in regard to the legal 
rights and immunities of organized labor which may be said on the 
whole to be gaining ground in this country. 

The precise question raised in Truax v. Corrigan was the constitu- 
tionality of the section of the Civil Code of Arizona, 1913, prohibiting 
the courts from issuing injunctions in labor disputes "unless necessary 
to prevent irreparable injury to property or to a property right of the 
party making the application, for which injury there is no adequate 
remedy at law, and such property or property right must be de- 



JUDICIAL DECISIONS 289 

scribed with particularity in the application." By virtue of this act 
the plaintiff's petition for an injunction restraining the defendants from 
peacefully picketing his place of business and advertising the existence 
of a strike and the cause thereof to the detriment of the plaintiff's trade 
and good will was denied. It was urged that the statute deprived the 
plaintiff of property without due process of law and denied him the 
equal protection of the law, because it legalized such peaceful picketing 
which has been held by the federal courts and those of many states to 
be illegal per se. It permitted the invasion of property rights. The 
court upheld the validity of the statute in question. Picketing which 
is peaceful, which advertises the causes of dispute between employees and 
their employers, and attempts by persuasion to induce persons not to 
trade with the picketed establishment, is not an unlawful invasion of 
the property rights of the employer. No employer has a right to require 
his employees to keep secret the fact that he has refused to meet their 
demands for higher wages or shorter hours. The statute does not 
legalize all picketing, it does not allude to picketing in so many words, 
but it makes the test of the legality of picketing or any other activity 
carried on in the course of a labor dispute the lawful or unlawful manner 
in which the act is done rather than a conclusive legal presumption that 
it is unlawful no matter how it is done. 

The case of State v. Employers of Labor grew out of labor disputes 
in the city of Omaha. The business men of the city organized in an 
effort to secure an "open shop" policy while the labor unions rallied to 
the standard of the "closed shop." The attorney general of the state 
acting under the provisions of the anti-trust act forbidding restraints of 
trade, transportation, or commerce, sought an injunction restraining both 
sides of the dispute from a long list of specified acts tending to restrain 
trade, and providing finally that "the question of union or nonunion 
shops, whether advocated or contended for or against, by any of the 
defendants herein, be held in abeyance until the close of the present 
war." The court refused to regard the activities of the employers or 
employees in behalf of the "open" or "closed " shop as in any way un- 
lawful or properly subject to injunctive process. "Employers may 
legally agree with each other that they will not adopt the 'closed shop' 
principle, but will require any man employed to work upon the 'open 
shop' principle, or may counsel and advise with each other for that pur- 
pose. They have as much legal right to refuse to employ members of 
labor unions as such members have to refuse to work in an 'open shop' 
and the same legal right to adopt a course of conduct in concert. " The 
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business men were enjoined from conspiring to close or closing their 
places of business and from refusing to sell coal and building materials 
to the public. Certain acts of lawlessness on the part of certain of the 
labor unions were also enjoined. 

The case of Shinsky v. O'Neil upheld the right of employees to enter 
into agreements with their employers imposing upon the employer the 
obligation to employ only, or to prefer, union men, so long as the union 
could furnish men. Such an agreement did not violate the rights of a 
man who had been expelled from a union and was therefore refused em- 
ployment or discharged by the employers who were parties to that 
agreement. 

But while a closed shop agreement between employers and employees 
is legal and violates no rights of those not parties to it, it was held in 
Smith v. Bowen that in the absence of such an agreement a strike to com- 
pel an employer to give all his work to the union was illegal. It is not 
only an invasion of the rights of the employer to determine for himself 
whom he shall employ but it is an invasion of the rights of nonunion 
men whose discharge from employment it was the object of the strike 
to secure. 

Suffrage — Extension to Women in Village Elections by Legislative Act. 
Spatgen v. O'Neil (North Dakota, November 2, 1918, 169 N. W. 491). 
By a statute of 1917 the legislature of North Dakota granted women 
the right to vote for presidential electors, certain county officers, all 
officers of cities, villages and towns (except police magistrates and jus- 
tices of the peace, and upon all "propositions submitted to a vote of the 
electors of such municipalities or other political subdivisions of this 
state. " The plaintiff was refused the right to vote at a village election, 
the ground of the refusal being the alleged unconstitutionality of the suf- 
frage statute. The constitution of North Dakota has the customary 
provision establishing in general a male suffrage qualification. It fur- 
ther provides, however, that the legislature may extend the suffrage " to 
all citizens of sound mind and mature age without regard to sex" but 
requires a state-wide referendum on any such extension of suffrage. It 
also specifically confers the franchise upon women in school elections. 
It is admitted that the statute under review was never referred to the 
voters of the state for approval or rejection. The court upheld the 
constitutionality .of the law. It refused to pass upon the question 
whether or not the legislature has power to extend the suffrage for all 
officers and questions not provided for in the state constitution, a ques- 
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tion which was answered affirmatively in Illinois, Scown v. Czar- 
necki (264 111. 305, 106 N. E. 276) and negatively in Indiana, Board of 
Election Commissioners v. Knight (Ind., 117 N. E. 565). It based its 
decision upon the constitutional provision conferring upon the leg- 
islature broad powers of control over municipalities. It thereby limited 
the scope of its decision to the provisions of the act conferring municipal 
suffrage. In support of its view it alluded to a long line of cases hold- 
ing that the broad grant of power to the legislature to establish and 
maintain a school system carries with it the power to extend the school 
suffrage to women. It also referred to the recent Ohio case which 
held that a constitutional grant of home rule to cities gave them the 
power to fix the qualifications of municipal electors, State v. French 
(Ohio St., 117 N. E. 173). In various cases it has been held that the 
power of the legislature over municipalities is sufficient to warrant a 
deviation from the qualifications of voters set up by the constitution 
in providing for elections upon questions of public improvements. It 
follows, then, from these precedents and authorities that the legislature 
of North Dakota as an incident to its plenary power over minor munic- 
ipalities may extend to women the right to vote in elections of local of- 
ficers not provided for in the state constitution. 

Taxation — For Purposes Other than Revenue — Congressional Sup- 
pression of Traffic in Narcotics. Hughes v. United States (U. S. Cir- 
cuit Court of Appeals, October 28, 1918, 253 Fed. 543); Fyke v. United 
States (U. S. Circuit Court of Appeals, December 10, 1918, 254 Fed. 225). 
Both of these cases raised the question of the constitutionality of the 
Harrison Narcotic Act, December 17, 1914. The first section of the 
act requires all dealers in narcotics to register with the collector of inter- 
nal revenue and pay a tax. The second section prohibits the sale or 
barter of the drugs except upon the written order of the person to whom 
they are sold made upon blanks furnished by the commissioner of inter- 
nal revenue. It was alleged that this second section was designed to 
suppress the drug habit and not to raise revenue and was, therefore, a 
police regulation not within the scope of congressional authority. In 
both cases the court upheld the validity of the law. It was held a nec- 
essary regulation incident to the power to tax. "The difficulties of 
subjecting the traffic to excise and preventing frauds on the revenue 
are obvious, and it was competent for Congress to bring the traffic into 
the open. Revenue from sellers, as provided for by that section (the 
first), could manifestly not be collected unless Congress had the power 
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to, and did in fact, punish the sale of the prohibited drugs by all persons 
except when made in conformity to the act." Since the law bears a 
substantial relation to the raising of revenue the court, in the Hughes 
case, disclaimed any right to inquire into any other motives which 
Congress might have had in enacting the law. 



